
 
Briefing for the Public Petitions Committee 

 
Petition Number: PE1294
 
Main Petitioner: Allan Petrie on behalf of the RealJustice4Brandon 
Campaign 
 
Subject: Safe Guardian Law 
 
Calls on the Parliament to urge the Scottish Government to implement a Safe 
Guardian law to allow family members to care for children who may be at risk. 
   

Background 
The petitioner proposes that as soon as a child protection referral is made, 
kinship carers are identified who can care for the child if the need arises.  
They would be disclosure checked and given parental responsibilities and 
rights. 

Context 
Anyone concerned about a child’s welfare can make a referral to the social 
work department or to the Children’s Reporter.  Depending on the 
circumstances, investigation by social workers can lead to emergency 
removal of the child (possibly to a friend of relative), the child being looked 
after by the local authority (again one option is care by a friend or relative) or 
provision of support, advice and assistance.  If an investigation by the 
Children’s Reporter leads to a Children’s Hearing, the Hearing can issue a 
supervision requirement.  One option for a supervision requirement is a 
placement with friends or relatives.  There are, therefore, a number of routes 
by which a child can be placed in kinship care.  However, whether or not the 
child can stay with their parents is an issue that requires careful assessment 
in each case. 

Child Protection Investigation 
Guidance on Child Protection is being reviewed.  The current guidance states 
that not all referrals will require a response under child protection procedures 
– advice, guidance or offer of support and services may be sufficient.  The 
guidance notes that: 
 

These decisions are complex and child protection procedures should 
support a measured response to the range of referrals of children who 
may be at risk, keeping the welfare of the child as the paramount 
consideration in decision-making. 
[…] 

http://www.scottish.parliament.uk/business/petitions/docs/PE1294.htm
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Agencies making child protection inquiries must first obtain all relevant 
information about the child and family and their circumstances, to 
identify any sources of potential harm to the child and to assess the 
degree of risk. On the basis of their assessment of risk, agencies need 
to decide whether any immediate action should be taken to protect the 
child and any others in the family. 

 
Where social workers have concerns about a child, they can convene a multi-
agency case conference to assess risks and needs and decide whether to 
place the child on the Child Protection Register.  Placement on the register 
results in a comprehensive assessment of needs and circumstances.  Where 
investigation shows it to be necessary, the local authority should arrange for 
the child to be looked after by them.   
 
Referrals to the Children’s Reporter 
Referrals to the Reporter should be made where compulsory measures of 
supervision may be necessary and one of the grounds for referral is met.  The 
Reporter will convene a Hearing if he or she finds that these two criteria are 
met. 
 
Removing the Child from the Family Home 
The petition relates to the removal of a child from the family home.  While the 
local authority does have legal powers to do this in certain circumstances, 
there can also be voluntary arrangements.  The guidance referred to above 
states that: 
 

The local authority might also consider whether others in the child’s 
extended family or social network could look after the child while 
agencies carry out further inquiries or assessment. 

 
A local authority has legal powers to remove a child from their parents either 
in an emergency, or where justified following a child protection investigation or 
as a condition of a Supervision Requirement issued by a Children’s Hearing.   
In an emergency, a Child Protection Order can be issued if a sheriff (or, in 
some circumstances, justice of the peace) is satisfied that there is evidence 
sufficient to ground a reasonable belief that the child is being or will be 
significantly harmed.   
 
In all the above circumstances, (Child Protection Order, placement following 
child protection investigation and Supervision Requirement) placement with 
relatives is an option.  Under a Child Protection Order a child can be placed 
for up to three days with any person who is known to the child and who has a 
pre-existing relationship with the child.  The case must be reviewed within 
three working days, following which the placement can be extended up to 
twelve weeks.  Before extending further, the carer must be fully assessed as a 
kinship carer and enter a written agreement with the local authority 
(Regulations 36 to 39 Looked After Children (Scotland) Regulations, 2009). 
 
In the medium term, a child can be placed with kinship carers as a condition of 
a supervision requirement following a Children’s Hearing.  In the long term, a 
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child can be placed with kinship carers under a Permanence Order (see 
below). 

Parental Responsibilities and Rights 
The petition proposes that kinship carers be granted parental responsibilities 
and rights (PRRs).  PRRs are automatically held by the natural mother, a 
married father and a non-married father who has registered under s.3 of the 
Children (Scotland) Act 1995.  Under s.11 of the Children (Scotland) Act 1995 
anyone who ‘claims an interest’ in a child can apply to the court for parental 
responsibilities and rights.   
 
In addition, a local authority can apply to the Sheriff for a Permanence Order 
which can transfer PRRs to the local authority or any other person.  A 
Permanence Order is a new order similar to long term fostering.  It could 
transfer parental responsibilities and rights to a kinship carer.  

Scottish Government Action 
The Scottish Government has asked the British Association for Adoption and 
Fostering (BAAF) and the Fostering Network to develop guidance on the new 
Looked After Children (Scotland) Regulations.  It has also established a 
review of child protection guidance.  This is expected to be issued for 
consultation in Spring 2010.  A Bill is expected in the Spring which will reform 
the Children’s Hearings System.  One of the proposals is to simplify the 
warrants and orders that can be issued for the emergency protection of 
children.  More broadly, the Scottish Government continues to support local 
agencies in their implementation of ‘Getting it Right for Every Child’ (GIRFEC) 
– a programme which encourages a child centred approach and reduction of 
bureaucracy. 

Scottish Parliament Action 
The Scottish Parliament recently passed the Looked After Children (Scotland) 
Regulations 2009 (referred to above) and will be considering the Children’s 
Hearings (Scotland) Bill in due course. 
 
 
Camilla Kidner,  
Senior Research Specialist 
13 November 2009 
 
SPICe research specialists are not able to discuss the content of petition briefings 
with petitioners or other members of the public. However if you have any comments 
on any petition briefing you can email us at spice@scottish.parliament.uk
Every effort is made to ensure that the information contained in petition briefings is 
correct at the time of publication. Readers should be aware however that these 
briefings are not necessarily updated or otherwise amended to reflect subsequent 
changes. 
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